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No orrioial

govornor been
or its advice and

‘:-éetary of 8State expires with that
dting power, the governor.

"Were this aontemplated appolintment a receses |
appointment, then of course the person appointed
would be entitled to the office upon the taking of
the Oath -

The legislature being in session, I am
in doubt as to my proper duty in the matter until

the confirmation of Judge Beauchamp has been acted
upon by the senate,

"Will you be s0 good as to advise me as to
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the proper lawful procedure in this matter for
whioch I will thank you very much and be most
happy to follow. :
*Sinocerely yours, ,
(signed) Edward Clark
Edward Clark
Seoretary of State™

Seution 21 of Artiocle 4 of the Constitution of
Texas8, provides as follows:

- *There shall be a Secretary of State, who
shall be appointed by the Governor, by and with
the advice and consent of the Senate, and who
shall continue in offioce during the term of ser-
vioce of the Governor. He shall authentiocate the
publication of the laws, and keep a fair register
of all official acts and proceedings of the Governor,
and shall, when required, lay the smme and all =
papers, minutes and vouohers relative thereto, be-
fom the Legislature, or either House thereof, and
shall perform such other duties as may de gequired
of him by law. He shall receive for his services
an annual salary of Bix Thousand ($6,000.00) Dol~
laws, and no more. (Ses. Bl, Art. 4, adcpted eleo~ .
tion Nov. 3, 1936.)" - _ :

Section 17 of Artisle 18 of the Constitution of
Texas, provides as follows: .

"All officers within this State shall con-
tinue to perform the duties of their offices un-
til their successors shall be duly qualified.”

Seotion 12 of Artisle 4 of the Constitution of Texas,
‘provides as follows: -

"All veacancies in State or district offices,
except members of the Legislature, shall bde filled
unless otherwise provided by law, by appointment
of the Governor, which appointment, if made during
i1ts session, shall be with the advioce and consent
of two-thirds of the Senate present. If made dur-
ing the recess of the Senate, the sald appointee,
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or some€ other person to fill such vacancy, shall

be nominated to the Senate during the first ten
days of 1te session. If rejected, sald office
shall lmmedlately become vacant, and the Governor
shall, without delay, meke further nominations,
until a conlirmation tekes plece. But should there
%e no confirmstior during the session of the Sen-
ate, the Governor shall not thereafter appoint

any parscn to fill such vagancy who has been re-
Jeoted by the Senate; but may appoint some other
person to fill the vacanoy until the next session
of the Jenate Or until the regular election to

said office, should it sooner‘eswary Appointments
to vacancies in offices elective by tlie people
shall only oontinue until the first general election
thereafter."” .

Seoction 30, page 369, Texas Jurisprudence, Volume
34, reads as follows:

*Public Officers.

"Holding Over -~ In General. - Under a general
provision of the Constitution, 'all officers
within the State shall eontinue to perform the

~—duties of their offises until their successors
ghall be duly qualified.' And by statute each
officer elected or appointed under, and each oommis-
sioner or member of any board or commission oreat-
6éd by, the laws of the State shall hold office for
the term provided by law and until his suocsessor
is eleoted or appointed and qualifies., Similar
provisions are also found in the Constitution and
statutes in respect of the tenure of particular
officere, also 1n nmunicipsl sharters. Indeed,
the general rule as to holding over prevails even
in the absence of any express oconstitutional or
statutory provision.®

Section 34 page 379, 34 Texas Jurisprudence, reads
a® follows: -

"Publle Officers.

"Confirmation of Appointee., -~ All vacanocliss
in state or district offices, except that of men-
bershlp in the Legislature, are to be filled, un-
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leas otherwise provided by law, by appointment
by the Governor with the advice and consent of
two=thirds of the Senate present. It 1s 80
provided by boththe Constitution and the sta~
tutes. Where such required advice and consent
of the Senate 18 refused, the nominee or ap=-
pointee is not entitled to the office, and a
commission issued to him is vold and vest in

‘him no right to ocoupy it."

Denison vs. State, 61 SW (2) 1017-1024, holds:

"Statutes requiring appointment to office
by Governor, with advioe and consent of Senate,
a8 in ocase of Chairman of State Highway Com-
mission, means advice and consent of two-thirds
of Senate. ZEvery appointaent by Governor to
£i1]l vacancy in state or district office must
be made with advice and oonsent of two-thirds
of Senate. One appointed to offlice hy Governor
without advice and consent of two~thirds of
Senate is not legally entitled to srrice; oit~
ing Seston 12 of Article 4 of the “onstitution
of Texas. EKxpiration of term of appointed of-
fiocer, such as Chajirman of State Highway Oom-
mission, oreatss vacansy $ms purpose of appoint-
ment of sucoessor by Governor with advisce and
consent of two-thirds of Henate, though incumbent
holds over until successor is appointed and qual-
ified, ociting Artiole 4 Section 12 and Article

‘16 Section 17 of the Constitution of Texas.

lowse:

~

34 Texa& Juriaprndenoo, Seotion‘sl;;reade as fol~

"Public Officers. L

*Purpose and Effect - Btatus of Officer. -
The purpose of the constitutional and statutory
provisions requiring officers to hold over until
their successors have qualified is to prevent
vacancles in office and a consequent cessation
of the funotions of gbvernment, The constitu-
tional provision is self-executing, and, like the
gimiler provisions in the statutes, it is manda-
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tory. Under the Constitution an officer cannot
arbitrarily divest himself of the obligation

and authority to perform the duties of his office
untlil his successor qualifles; and even though
he resigne and his resignation is accepted, the
law operates to continue him in office until his
successor qualifies. But the Constitution does
not asuthorlze the Legislature to extend the term
of an office beyond tWO JEATSsevscscacscvnccace”

"Status of offiocer holding over, - An ineum-
bent who holds over ¢continues in offioce with all
the powers ineoident theretoc until his successor
hag duly qualified, He is a de jure and not a
de facto officer, and 1s entitled to an injuno-
tion to protect his posseassion of the office
against intruvders. Though his term has expired,
he may continue to perform the duties of the
office, the sureties on his bond are liadble for
his acts and defaults, and process may be served
upon him as an offficer, until his suocessor has
qualified. -However, his holding is merely pro-
tempore, to subserve public convehience, He has
no right tc or interest in the offioe itself;
his only right and duty are to protect possessiocn
against an intruder uantil the qualification of
his successor. It is no part of the holdover's
duty to ascertain the result of the slection held

" to choose his suocessor; he has no such right or
interest as authoriges him to contest the result
of an elsotion as declared by the proper offi- -
¢ials; and he is fully absolved from furtiar lia-
bility as to the preservation of the records, and
further discharge of the duties of the office,
when he delivers the records to the holder of the
certificate of election, after he has duly guali-

fied,."”
McGee ve. Dickey et al, 23 SW 404, holds as fol-
;ows: .
v "All officers within this state shall oon-

tinue to perform the duties of their offices

until their successors shall be duly gqualifjed.”

Constitution Article 16 Seotion 17. ™In this

respeot the state, it seems, by the nature, ab-

hors a vacuum. The public necessity and ocontin-
A
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uity of offiolal tenure is not left to the caprioee
of the office-holder. The contract for public
service imposes s mutuml obligation upon the offi-
cer and the public, which ¢snnot be arbitrarily
dispensed with by either party."

— Meachum Public Officers, Seotion 414; 19 American and English
Eneyolopedic Law, $62; Thompson vs, U, S., I. D, 480} and
numerous other cases.

King vs. Featherston, 6¢ SW 983, holds as follows:

*Constitution, Artiele 16, Seation 17, provid-
ing thet all officers within the state shall con-
tinue to perform the duties of their offices un~
til thelr successors shall be duly qualified, is
mandatory and ap officer whose resignation has been

mepepted but whose susgessor has not been appointec
iz still suoh officer."

On February 19, 191?, Hon, B, ¥, Looney, Attorney .
General of Texas, rendered an opinion to Hon. Jemes B, Fergu-
son, Oovernor of the State of Texas, upon the status of - '
vacanay #&n office and confirmation in the Senate, whioch opin-
ion is on page 392, Volume 3 of the Reports and 6p1ntonl of
B. T. lLooney, Attorney Genersl Of Taxas for the ysars 1916
and 1918, inolusivo, whioh opinion is of great length end
being not negessary to guote here at length dut to which re-
ference is here made. Sald opinion holds that the insum-
bent in an offige shall hold over until his suocessor qualifies
and is deemed pnrtioularly pertinent to your inquiry.

Therefore, under the authorities cited above, you
are respectfully advised that it 1s the opinion of this
Depertment that you should hold over the office of Beoretary

of State until an appointee of the Governor is oonfirmed by
a two-thirds vote of the Senate and duly qualifies,

Yours very truly
ATTORNEY GENERAL OF TEXAS

w ) P
Assistant
WX AW
AP?E?%?D
Awom% TEXAS '



